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In the Matter of

Amendment of the Commission's GEN Docket No. 90-314
Rules to Establish New Personal --
Communications Services RM-7140, RM-7175,

RM-7618

To: The Commission

OR1G'NAL
UPLY

Pacific Telecom Cellular, Inc. ("PTC"), by its attorneys,

and pursuant to Section 1.106(h) of the Commission's rules,

hereby replies to oppositions of MCI Telecommunications

Corporation ("MCI") and General Communication, Inc. ("GCI")

regarding PTC's Petition For Reconsideration ("Petition") in

the above-captioned proceeding.1/

• !

PTC's Petition addressed only one issue the PCS

eligibility limitation on entities with a 20 percent or

greater ownership interest in a cellular system.,a,/ PTC

explained that the low, 20 percent threshold needlessly

excludes companies who lack the ability to control a cellular

system in the area where they desire to operate PCS

facilities. PTC proposed that the Commission modify the rule

1/ Second Report and Order, GEN Docket No. 90-314, 58 FR
59174, November 8, 1993 ("Second R&O"); Erratum, reI. November
22, 1993.

Y See Section 99.204 of the Commission's rules.
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and limit eligibility only for those parties who actually

control a cellular system in the same area.

MCI, in its opposition, argues that the " ... quarrels of

the cellular carriers with the Commission's eligibility

rules ... are entirely without merit. "1/ MCI claims that the

Commission properly rejected "control" as the test for

eligibility restriction, and that the rules as adopted are

rationally related to the Commission's public interest

objectives .~./

GCI claims that " ... the 20 percent standard... strikes a

reasonable balance between allowing participation and

preventing domination and ... the 20 percent standard should not

•

be increased significantly. ",a/ GCI suggests that the 20

percent standard " ... could be raised somewhat and remain

reasonable", but GCI reserves comment on what might be a

reasonable increase, stating that" ... any large increase would

tilt the balance too far away from preventing domination of

the PCS market. ".2/

PTC is aware that the 20 percent ownership rule is

intended by the Commission to represent a clear standard for

}./ MCI Opposition, p. 9.

~/ MCI Opposition, p.lO.

1/ "Comments and opposition of General Communication, Inc.,
on the Petitions for Reconsideration" ("GCI Opposition"),
p.lO.

~ GCI Opposition, p.lO.
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an eligibility limitation. Nevertheless, the sole purpose of

the restriction cited by the Commission in adopting the rule

was concern over " ... the potential for unfair competition if

cellular operators are allowed to operate PCS systems in areas

where they provide cellular service. 112/ PTC submits that

there is no more than a tenuous connection between ownership,

which is frequently passive, and the ability of a cellular

operator to lessen competition in the wireless marketplace.

The Commission did not explain in the Second R&D why an

ownership interest is, per se, contrary to the public interest

and the basis on which to restrict eligibility. A rigid 20

percent ownership standard, however simple to understand by

the public and to enforce by the Commission, bears little

correlation to the goal of the Commission in attempting to

forestall unfair competition among wireless service providers.

An eligibility restriction which is unnecessarily broad

is contrary to the public interest because it needlessly

reduces the number of prospective bidders for a license and

thereby has the potential to reduce the pool of potential

service providers, including the revenue to be derived from

the competitive bidding process. An overly broad restriction

also has the undesirable effect of excluding companies with a

measure of experience in the wireless services market through

ownership participation, and wi th business acumen required for

2/ Second R&D, para. 105.

_.._~
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new ventures. PTC submits that the Commission need not and

should not deviate from its traditional reliance on control,

including both de jure and de facto control, as the standard

to identify which owner(s) of a cellular licensee have the

ability to determine and carry out the company's policy

decisions.

The control standard is well reasoned in FCC precedent

and can ably serve as a bright line test for ineligibility.

Because the control standard implements the Commission's

policy more accurately than does the 20 percent standard, its

adoption upon reconsideration is fully warranted.

Further, the Commission's policy on cellular eligibility

must employ a least restrictive means analysis in recognition

of First Amendment protections accorded to PCS licensees. The

Commission, by defining PCS so broadly as to encompass the

"widest possible range" of communications services to

individuals and businesses, has opened the door for a PCS

licensee to provide a service that is subject to protection

under the First Amendment.!/ For example, under the

Commission's proposed PCS rules, a licensee could provide a

service to subscribers such as subscription educational

sessions produced by the licensee, or wireless access to

periodicals published by the licensee. By exercising

!/ So long as they do not engage in "broadcasting" as
defined by 47 U.S.C. § 153(0), PCS licensees are free to
provide "any mobile communication service on their
assigned spectrum." See 47 C.F.R. § 99.3.
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"editorial discretion" over what type of information is

conveyed over its system, the PCS licensee would engage in

speech protectible under the First Amendment. See City of Los

Angeles v. Preferred Communications, Inc., 476 u.S. 488, 494

(1986) .

Common carriers are obviously protected by the First

Amendment when they seek to provide a communication service

which involves a form of speech. ~,C&P Telephone Co. of

Virginia v. United States, 830 F.Supp. 909 (E.D. Va. 1993).

A rule which would prospectively place restrictions on a

carrier's ability to provide PCS, therefore, should be

considered a "content-neutral regulation" that could infringe

upon speech protected by the First Amendment. Section 99.204

of the proposed PCS rules is such a regulation, because it

places restrictions on the ability of cellular licensees, or

those affiliated with cellular licensees, from providing PCS

in their cellular service area.

As a content-neutral regulation, proposed Section 99.204

would survive scrutiny under the First Amendment only if it

passes the test first enunciated in United States v. O'Brien,

391 U.S. 367, 377 (1968) . .2/ As the O'Brien test has been

2/ Section 22.904 should be subject to intermediate scrutiny
under the O'Brien test, rather than the diminished review
applied to broadcast regulation. In the first place, PCS
is, by definition, not broadcasting. Secondly, the lower
level of First Amendment protection afforded broadcasting
was premised on the fact that there was a physical
scarcity of electromagnetic frequencies available for

(continued ... )
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refined, the rule must (l) be narrowly tailored to serve a

significant government interest and (2) leave open ample

alternative channels for communication.

Against Racism, 491 u.s. 781, 789 (1989).

PTC respectfully suggests that Section 99.204 cannot be

upheld under the 0' Brien test. There is absolutely nothing in

the record to show that there is any significant government

interest in prohibiting cellular licensees from providing PCS.

Certainly, there is no factual basis for the assumption that

the provision of PCS by cellular operators would have an

anticompetitive effect. Nor has any showing been made that

the Commission could not combat any such anticompetitive

conduct through normal regulatory oversight.

2.1 ( ••• continued)
utilization by prospective broadcasters. The scarce
spectrum justification allowed the Commission to place
ownership restrictions on broadcasters in order to
promote the public interest in the "diversification of
the mass communications media". See,~, FCC v.
National Citizens Committee for Broadcasting, 436 u.S.
775, 799 (1978). In the case of PCS, the concept of
spectrum scarcity is devalued by spread spectrum
technology. Supporting technologies, including optical
fiber transmission capabilities, semi-conductor
electronics, signal compression, and software-controlled
digi tal signal processing yield an ever widening range of
spectrum capacity. Because cellular operators do not now
provide any form of mass communication, barring them from
providing PCS in their service areas will hardly promote
"diversification" .
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Conclusion

Any prohibition whatsoever on PCS eligibility should be

the least restrictive means necessary to attain the desired

result. Concern over the potential for unfair competition,

the Commission's stated goal, can be addressed by a standard

much less restrictive than a minority interest of 20 percent

in a cellular operator serving 10 percent or more of the PCS

market population. PTC urges the Commission to adopt control

as the applicable standard because it avoids any needless

exclusion of interested parties from the PCS licensing

process.

Respectfully submitted

PACIFIC TELECOM CELLULAR, INC.

Lukas, McGowan, Nace
& Gutierrez, Chartered

1819 H Street, N.W.
Seventh Floor
Washington, D.C. 20006
(202) 857-3500

January 13, 1994

By:

Russell D. Lukas
Pamela L. Gist

Its Attorneys

-
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I, Loren Bradon, a secretary in the law offices of Lukas,

McGowan, Nace & Gutierrez, Chartered, hereby certify that I have on

this 13th day of January 1994, sent via First Class u.s. Mail, a

copy of the foregoing REPLY to the following persons:

Thomas P. Stanley*
Chief Engineer
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Bruce A. Franca, Deputy Chief*
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

David R. Siddall, Esq.*
Chief, Frequency Allocation Branch
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7102
Washington, D.C. 20554

Rodney Small*
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7332
Washington, D.C. 20554

Fred Thomas*
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7338
Washington, D.C. 20554

Paul Marrangoni*
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7130-J
Washington, D.C. 20554

Damon Ladson*
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7102
Washington, D.C. 20554

Robert Pepper, Chief*
Office of Plans and Policy
Federal Communications Commission
1919 M Street, N.W., Room 822
Washington, D.C. 20554

Ralph Haller, Chief*
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 502
Washington, D.C. 20554

Kathleen Levitz, Chief*
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

International Transcription Service*
1919 M Street, N.W., Room 246
Washington, D.C. 20054

Larry A. Blosser
Donald J. Elardo
MCI Telecommunications Corporation
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Kathy L. Shobert
General Communications, Inc.
888 16th Street, N.W., Suite 600
Washington, D.C. 20006

Robert J. Miller
Gardere & Wynne, L.L.P.
1601 Elm Street, Suite 3000
Dallas, TX 75201
Attorney for Alcatel Network

Systems, Inc.
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J. Barclay Jones
American Personal Communications
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Jonathan D. Blake
Kurt A. Wimmer
D. Scott Coward
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044
Attorneys for American Personal

Communications

Wayne V. Black
Christine M. Gill
Rick D. Rhodes
Keller and Heckman
1001 G Street, Suite 500 West
washington, D.C. 20001
Attorneys for The American

Petroleum Institute

Francine J. Berry
Kathleen F. Carroll
Sandra Williams Smith
AT&T
Room 3244J1
195 North Maple Avenue
Basking Ridge, NJ 07920

David P. Condit
Seth S. Gross
AT&T
Room 3244J1
195 North Maple Avenue
Basking Ridge, NJ 07920

Frank Michael Panek
Attorney for Ameritech
200 West Ameritech Center Dr.
Hoffman Estates, IL 60196

Lon C. Levin
AMSC Subsidiary Corporation
10802 Parkridge Boulevard
Reston, VA 22091
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Bruce D. Jacobs
Glenn S. Richards
Fisher, Wayland, Cooper & Leader
1255 23rd Street, N.W., Suite 800
Washington, D.C. 20037
Attorneys for AMSC Subsidiary

Corporation

Paul J. Berman
Alane C. Weixel
Covington & Burling
1201 pennsylvania Ave., N.W.
Washington, D.C. 20044-7566
Attorneys for Anchorage Telephone

Utility

James F. Lovette
Apple Computer, Inc.
One Infinite Loop, MS: 301-4J
Cupertino, CA 95014

Henry Goldberg
Goldberg, Godles, Wiener & Wright
1229 Nineteenth Street, N.W.
Washington, D.C. 20036
Attorney for Apple Computer, Inc.

John D. Lane
Robert M. Gurss
James R. Rand
Wilkes, Artis, Hedrick & Lane,

Chartered
1666 K Street, N.W.
Washington, D.C. 20006
Attorneys for Association Public
Safety Communications Officials

International, Inc.

Gary M. Epstein
Nicholas W. Allard
James H. Barker
Mark Fowler
Latham & Watkins
Suite 1300
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2505
Attorneys for Bell Atlantic Personal

Communications, Inc.
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William B. Barfield
Jim o. Llewellyn
1155 Peachtree Street, N.E.
Atlanta, GA 30367-6000
Attorneys for BellSouth Corporation
BellSouth Telecommunications, Inc.
BellSouth Cellular Corporation
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Thomas Gutierrez
David A. LaFuria
Lukas, McGowan, Nace & Gutierrez
1819 H Street, N.W., 7th Floor
Washington, D.C. 20006
Attorneys for Columbia Cellular

Corporation

R. Phillip Baker
Chickasaw Telephone Company
Box 460
Sulphur, OK 73086

Charles P. Featherstun
David G. Richards
1133 21st Street, N.W., Suite 900
washington, D.C. 20036
Attorneys for BellSouth Corporation
BellSouth Telecommunications, Inc.
BellSouth Cellular Corporation

Robert M. Jackson
John A. Prendergast
Susan J. Bahr
Julian P. Gehman
Blooston, Mordkofsky, Jackson

& Dickens
2120 L Street, N.W., Suite 300
Washington, D.C. 20037
Attorneys for Radiofone, Inc.

R.E. Sigmon
Cincinnati Bell
201 East Fourth
Cincinnati, OH

Telephone Co.
Street
45201

John S. Hannon, Jr.
Nancy J. Thompson
COMSAT Mobile Communications
22300 COMSAT Drive
Clarksburg, MD 20871

Barry R. Rubens
The Concord Telephone Company
68 Cabarrus Avenue, East
P.O. Box 227
Concord, NC 28026-0227

Michael F. Altschul
Cellular Telecommunications Industry

Association
Two Lafayette Centre, Third Floor
1133 21st Street, N.W.
Washington, D.C. 20036

Phillip L. Verveer
Daniel R. Hunter
Francis M. Buono
Jennifer A. Donaldson
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036-3384

J. Lyle Patrick
Illinois Consolidated Telephone Co.
121 South 17th Street
Mattoon, IL 61938

W.S. Howard, President
Millington Telephone Co.
4880 Navy Road
Millington, TN 38053

Robert L. Doyle
President & Chief Executive Officer
Roseville Telephone Co.
P.O. Box 969
Roseville, CA 95678

Harold K. McCombs, Jr.
Duncan, Weinberg, Miller &

Pembroke, P.C.
1615 M Street, N.W., Suite 800
Washington, D.C. 20036

David C. Jatlow
Young & Jatlow
2300 N Street, N.W., Suite 600
Washington, D.C. 20037
Attorney for The Ericsson

Corporation
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David L. Hill
Audrey P. Rasmussen
O'Conner & Hannan
1919 Pennsylvania Ave., N.W.
Suite 800
Washington, D.C. 20006-3483
Attorneys for Florida Cellular RSA

Limited Partnership

Carl W. Northrop
Bryan Cave
700 13th Street, N.W., Suite 700
Washington, D.C. 20005
Attorney for George E. Murray

Gail L. Polivy
1850 M Street, N.W., Suite 1200
washington, D.C. 20036
Attorney for GTE Service

Corporation

James U. Troup
Laura Montgomery
Arter & Hadden
1801 K Street, N.W., Suite 400K
Washington, D.C. 20006
Attorneys for Iowa Network

Services, Inc.

Michael Killen
Killen & Associates, Inc.
382 Fulton Street
Palo Alto, CA 94301

Chandos A. Rypinksi
LACE, Inc.
655 Redwood Highway #340
Mill Valley, CA 94941

Scott K. Morris
Tom Alberg
McCaw Cellular Communications, Inc.
5400 Carillon Point
Kirkland, WA 98033

R. Gerard Salemme
McCaw Communications, Inc.
1150 Connecticut Avenue, N.W.
4th Floor
Washington, D.C. 20036
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Timothy E. Welch
Hill & Welch
1330 New Hampshire Avenue, N.W.
Suite 113
Washington, D.C. 20036
Attorney for MEBTEL, Inc.

Henry M. Rivera
Larry S. Solomon
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Ave., N.W.
washington, D.C. 20036
Attorneys for Metricom, Inc.

Eric Schimmel
Jesse E. Russell
Telecommunications Industry

Association
2001 Pennsylvania Ave., N.W.
Suite 800
Washington, D.C. 20006

Michael D. Kennedy
Stuart E. Overby
Motorola, Inc.
1350 I Street, N.W., Suite 400
Washington, D.C. 20005

Carl WaYne Smith
Paul R. Schwedler
Code AR
Defense Information Systems Agency
701 S. Courthouse Road
Arlington, VA 22204

David Cosson, Esq.
L. Marie Guillory, Esq.
National Telephone Cooperative

Association
2626 Pennsylvania Ave., N.W.
Washington, D.C. 20037

Edward R. Wholl
Jacqueline E. Holmes Nethersole
NYNEX Corporation
120 Bloomingdale Road
White Plains, NY 10605



N.W., 7th Floor
20036
Action, Inc.

Robert S. Foosaner
Lawrence R. Krevor
NEXTEL Communications, Inc.
601 13th Street, N.W.
Suite 1100 South
Washington, D.C. 20005

Stephen L. Goodman
Halprin, Temple & Goodman
1301 K Street, N.W.
Suite 1020, East Tower
Washington, D.C. 20005
Attorneys for Northern Telecom, Inc.

Lisa M. Zaina, General Counsel
OPASTCO
21 Dupont Circle, N.W., Suite 700
Washington, D.C. 20036

James P. Tuthill
Betsy S. Granger
Theresa L. Cabral
Pacific Bell
Nevada Bell
130 New Montgomery Street
Room 1529
San Francisco, CA 94105

James L. WUrtz
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Attorney for Pacific Bell
Nevada Bell

Brian D. Kidney
Pamela J. Riley
PacTel Corporation
2999 Oak Road, M.S. 1050
Walnut Creek, CA 94596

James E. Meyers
Susan R. Athari
Baraff, Koerner, Olender & Hochberg
5335 Wisconsin Ave., N.W., Suite 300
Washington, D.C. 20015

E. Ashton Johnson
Bryan Cave
700 13th Street, N.W., Suite 700
Washington, D.C. 20005-3960
Attorney for Personal Network

Services Corp.
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M. John Bowen, Jr.
John W. Hunter
McNair & Sanford, P.A.
1155 15th Street, N.W.
Washington, D.C. 20005
Attorneys for PMN, Inc.

John Hearne, Chairman
Point Communications Company
100 Wilshire Boulevard, Suite 1000
Santa Monica, CA 90401

Ronald L. Plesser
Emilio W. Cividanes
Mark J. O'Connor
piper & Marbury
1200 19th Street,
Washington, D.C.
Attorneys for PCS

Linda C. Sadler
Rockwell International Corporation
1745 Jefferson Davis Highway
Arlington, VA 22202

Stephen G. Kraskin
Caressa D. Bennet
Sylvia Lesse
Kraskin & Associates
2120 L Street, N.W., Suite 810
Washington, D.C. 20037
Attorneys for Rural Cellular
Association and U.S. Intelco

Networks, Inc.

James D. Ellis
Paula J. Fulks
175 E. Houston, R. 1218
San Antonio, TX 78205
Attorneys for Southwestern Bell

Corporation

Jay C. Keithley
Leon Kestenbaum
Sprint Corporation
1850 M Street, N.W., Suite 1100
Washington, D.C. 20036

Kevin Gallagher
8725 Higgins Road
Chicago, IL 60631
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Lawrence J. Movshin, Esq.
Thelen, Marrin, Johnson & Bridges
805 15th Street, N.W., Suite 900
Washington, D.C. 20005

JoAnne G. Bloom, Esq.
Arneritech
30 South Wacker Drive, Suite 3900
Chicago, IL 60606

William J. Free
Paul G. Lane
Marke P. Royer
One Bell Center, Room 3558
St. Louis, MO 63101-3099

Jeffrey L. Sheldon
Sean A. Stokes
Utilities Telecommunications Council
1140 Connecticut Ave., N.W.
Suite 1140
Washington, D.C. 20036

N.W., Suite 700
20036

Jeffrey S. Bork
Laurie J. Bennett
U.S. West
1020 19th Street,
Washington, D.C.

R. Michael Senkowski
Robert J. Butler
Suzanne Yelen
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20036
Attorneys for UTAM, Inc., Wireless

Information Network Forum

Leonard J. Kennedy
Laura H. Phillips
Richard S. Denning
Leonard J. Baxt
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037
Attorneys for Comcast Corporation

W. Richard Morris
P.O. Box 11315
Kansas City, MO 64112

W. Scott McCullough
Assistant Attorney General
Office of the Attorney General
State of Texas
Counsel for TX-ACSEC
P.O. Box 12548
300 W. 5th Street, 7th Floor
Austin, TX 78711-2548

George Y. Wheeler
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036
Attorney for Telephone & Data

Systems, Inc.

Catherine Wang
Margaret M. Charles
Swidler & Berlin, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
Attorneys for Spectralink

Corporation

Thomas A. Stroup
Mark Golden
TELOCATOR
1019 19th Street, Suite 1100
Washington, D.C. 20036

Stuart F. Feldstein
Richard Rubin
Steven N. Teplitz
Fleischman and Walsh
1400 Sixteenth Street, N.W.
Washington, D.C. 20036
Attorneys for Time Warner

Telecommunications

Norman P. Leventhal
Raul R. Rodriguez
Stephen D. Baruch
David S. Keir
Leventhal, Senter & Lerman
2000 K Street, N.W., Suite 600
Washington, D.C. 20006
Attorneys for TRW Inc.
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